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A. IDENTITY OF PETITIONER 

Lee McClure, defendant and appellant below, seeks review of the 

Cout1 of Appeals decision tenninating review designated in Pati B. 

B. COURT OF APPEALS DECISION 

Mr. McClure sc(;ks review of the Court of Appeals decision 

affinning his convictions for rape of a child in the second degree, rape of a 

child in the third degree, sexual exploitation of a minor, and possession of 

depictions of a minor engaged in sexually explicit conduct as well as his 

sentence oflifc without the possibility of parole. State v. LeeR. McClure, 

No. 44061-0-Il. A copy of the Court of Appeals decision dated December 

30. 2014, is attached as an appendix. 

C. ISSUES PRESENTED FOR REVIEW 

1. A ctiminal defendant has the constitutional right to a public 

trial, and the public also enjoys the right to open access to the courts. U.S. 

Const. amends. I, VI, XIV; Canst. art. 1, § ~ 5, 10, 22. The right to a 

public trial extends to the jury voir dire process. The trial couti heard 

some challenges to prospective jurors tor cause and oversa\\1 peremptory 

challenges at sidebar conferences that could not be heard by the public or 

Mr. McClure. The court did not conduct the weighing process required to 

evaluate a request to close a hearing. Must Mr. McClure's convictions be 
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reversed because portions of jury selection were not open to the public in 

violations of his 1ight to a public trial? 

2. A defendant may not be convicted of a crime unless the State 

proves every element of that crime beyond a reasonable doubt. U.S. 

Const. amend. XIV; Const. ati. 1, § 22. Mr. McClure was convicted of 

possession of dcpidions of minors engaged in sexually explicit conduct, 

which require proof the defendant knew he possessed the depictions and 

knew their nature. Mr. McClure testified he was unaware of the small tile 

of images found on the family computer, and the State's expert testified 

that the images could have been created by a program without the user's 

knowledge and the nonnal computer user would not be aware the file was 

there. Viewing the evidence in the light most favorable to the State, must 

Mr. McClure's conviction be dismissed in the absence ofproofbcyund a 

reasonable doubt that he knowing possessed the images'? 

3. The defendant has a constitutionalt·ight to a fair trial, and a 

prosecutor's improper arguments may violate that right. U.S. Canst. 

amend. XIV; Canst. art. I,~§ 3, 21. The prosecutor committed 

misconduct by commenting on Mr. McClure's right to confront the 

witnesses against him and by misrepresenting the expert witness's 

testimony, all in attempt to bolster the complaining witness's credibility. 

2 



• 

Did the prosecutor commit misconduct requiring the reversal of Mr. 

McClure's convictions? 

4. The accused has the constitutional right to a jmy determination 

of guilt or im10ccncc. U.S. Const. amends. VL XIV; Const. mi I, §§ 21, 

22. Mr. McClure and his step-daughter were pmi of a close family, and he 

was accused of having sexual intercourse with her and photographing her. 

In explaining that children often delay reporting sexual abuse, the medical 

director of a hospital's child abuse depa11ment testified that close family 

members are usually the perpetrators of child sexual abuse. Although Mr. 

McClure unsuccessfully moved prior to trial to exclude testimony 

concerning delayed reporting, the Comi of Appeals refused to address the 

issue on the grounds that Mr. McClure hnd not objected to the testimony at 

issue. Did Mr. McClure objcct to tht: testimony? Must Mr. McClure's 

rape of a child convictions be reversed because of the expe1i' s opinion on 

his guilt? 

5. A parent has a fundamentallibe11y interest in a relationship 

with his child, and the govemment may not interfere with that relationship 

absent a compelling reason. U.S. Canst. amends. I, XIV; Con st. ati. I § 3. 

Mr. McClure was convicted of sexually assaulting his teenage step

daughter, and he had a prior conviction for raping a girl. Did the court 

order prohibiting Mr. McClure from having any contact with minors for 

3 
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the rest of his life unconstitutionally intetfere with his right to a 

relationship with his son? 

6. !\. statute implicating a fundamental liberty interest violates the 

Equal Protection Clause of the Fou1ieenth Amendment if it creates 

classifications that are not necessary to fi.niher a compelling govemment 

interest. In some circumstance, the existence of prior convictions used to 

enhance a sentence must be found by a jury beyond a reasonable doubt, 

but under the Sentencing Reform Act prior convictions need only be 

found by a judge by a preponderance of the evidence. Docs the Act 

violate the Equal Protection Clause? Where the Court of Appeals wrongly 

failed to address the metits of the argument, should the case be remanded 

to tl1e Cotni of Appeals for an opinion addressing the issue? 

7. The Sixth and Fmnieenth Amendments guarantee the rights to a 

jury trial and to proof beyond a reasonable doubt of every fact that 

authorizes an increase in punislm1ent. Did the sentencing court violate 

Mr. McClure's constitutional rights by imposing a sentence oflife without 

the possibility of parole based on the cotni's own finding, by a 

prepondcram:e of the evidence, that he had one prior conviction for rape of 

a child in the first degree? 

8. The Fomteenth Amendment's Due Process Clause requires that 

the accused be tried by an impartial tribunal. During jury selection, many 

4 



prospective jurors stated that they believed a person cl1arged with the same 

offenses as Mr. McClure must be guilty. Was Mr. McClure's 

constitutional light to an impartial tribunal violated? 

9. The federal and state constitutions guarantee the right to a fair 

trial. U.S. Const. amends. VI, XIV; Const. mi. I, s§ 3. 22. The prosecutor 

was pem1itted to ask numerous leading questions of the complaining 

witness. including questions describing acts establishing the clements of 

the rape of a child charges. Was Mr. McClure's constitutional right to a 

fair trial violated? 

D. STATEMENT OF THE CASE 

Lee McClure and his wife married in September 2005. 3RP 251-

52; 8RP 826. From July 2008 to 2011, the couple resided with Mrs. 

McClure's daughter RH (dob 3/11195), RH's younger brother Adam H, 

and Mr. and Mrs. McClure's son AM (dob 7/08). 3RP 252, 266: 4RP 320, 

322 367; 8RP 831. The family was close and enjoyed tamily night, 

church activities, and camping. 4RP 33R-39, 353-54; 5RP 481: 8RP 849-

50. 867. 

RH and Adam visited their father and his wife two weekends every 

month and on altemating holidays. 3RP 253-54; 6RP 614. RH believed 

that she could choose which parent she wanted to live with \Vhcn she 

tumed 16. 4RP 463; 5RP 550. When RH and Adam went to stay with 

5 



their father on the weekend of RH 's 16111 birthday, she announced that she 

was moving in with her father and step-mother. 4RP 3 74; 6RP 615-16. 

Her father explained he would need to talk to a lawyer first and change the 

parenting plan, but RH said she would not retum to her mother's house. 

5RP 551; 6RP 616-17. When RH communicated that Mr. McClure had 

had sexual contact with her, her father called the police. 6RP 618, 619-20. 

The Pierce County Prosecutor charged Mr. McClure with rape of a 

child in the second degree, rape of a child in the third degree. sexual 

exploitation of a minor, and possession of depictions of a minor engaged 

in sexually explicit conduct. CP 48-49. 

At trial, 17-ycar-old RH testified that Mr. McClure had sexual 

intercourse with her over several years, probably beginning when she was 

12 years old. 1 4RP 36 7, 377-78. 3 87, 523-24. RH was only able to 

describe one specific incident, and she described the intercourse largely in 

response to leading questions. 4RP 379-85, 391-93, 417-20, 436; 5RP 

469-72. She also related that Mr. McClure took photographs ofher; one 

showed her vagina and others showed her hreasts. 4RP 432-33. 

RH was examined by the medical director of the Child Ahuse 

Intervention Department of Mary Bridge Hospital, Yolanda Duralde, who 

reported RH had a nonnal physical examination with no evidence of 

1 Prior to trial, RH proyided diflerent times for when the abuse began. 8RP 772, 
797. 
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trauma. 8RP 800~02, 804, 806. Over defense objection, Dr. Duralde 

testified that children often delay reporting sexual abuse because they are 

usually abused by people who are close to them and they are afraid of 

w·hat will happen to their family. CP 47; \ RP 41-42; SRP 781-82. 

A Picrcc County Sheriff's Department detective seized a computer 

used by the Mr. McClure and his family members. 3RP 151; 6RP 692-93. 

Computer crimes detective Michael Ames led an examination of the 

seized items. 3RP 136, 233-34. After spending months searching for 

images on the computer equipment and camera, the detective found one 

file that appeared to be a black sheet ofpaper, but contained 17 thumbnail 

images showing RH when she was not fully clothed. 3RP 151-52, 165-66, 

227. The detective explained that the file was not visible to the nonnal 

computer user and was created by Ihe picture management program 

without the user's knowledge. 3RP 173-74, 181, 224-25. He did not tind 

photos of RH unclothed on a camera or other pieces of computer 

equipment that were also seized. 3RP 234. 

Mr. McClure testified that he did not have any form of sexual 

contact \Vith his step-daughter and did not take the explicit photographs. 

8RP 869-70. 

Mr. McClure was convicted as charged. CP 82-85. At sentencing, 

the cou1i found by a preponderance of the evidence that \llr. McClure had 
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a 1993 Pierce County conviction for rape of a child in the first degree and 

therefore sentenced him to life without the possibility of parole for Count 

1, rape of a child in the second degree. CP 94, 125-30. 

E. ARGUMENT WHY REVIEW SHOULD BE GRANTED 

1. Mr. McClure's constitutional right to a public trial was 
violated by the court's use of sidebar conferences to 
address peremptory and for cause challenges to 
prospective jurors, and the Court of Appeals decision 
affirming the procedure is in conflict with decisions of 
this Court. 

During jury selection, the trial co uti ruled on some for-cause 

challenges at side bar, and the peremptory challenges to prospective jurors 

were also conducted at side bar rather than in open comi. The Court of 

Appeals held that exercising peremptory juror challenges "does not 

implicate the public trial right." Slip Op. at 7 (citing its own opinions in 

State v. Marks._ Wn. App. _, 339 P.3d. 196 (201 4) and State v. Dunn, 

180 Wn. App. 579,321 P.3d 1283 (2014)). The court also found that the 

public trial right was not applicable to for-cause challenges to three jurors 

because the court was merely announcing its decision conceming tv.'o of 

the jurors and the third challenge was based upon hardsl1ip and thus was 

not a challenge for cause. ld. at 7-10. The Court of Appeals decision 

raises an important constitutional issue that should be addressed by this 

Court and conflicts with this Court's decisions in State v. Wise, 176 
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Wn.2d 1, 288 P.3d 1113 (2012): In re Pers. Restraint ofBrightman, 155 

Wn.2d 506, 122 P.3d 150 (2005); and In re Pers. Restraint of Orange, I 52 

Wn.2d 795, 100 P.3d 219 (2005). RAP l3.4{b)(l), (3). 

The accused has the constitutional right to a public ttial, and the 

public has the right to open access to the comi system. U.S. Const. 

amends. I, VI; Const. a1i. I,§§ I 0, 22. This Colllt bas consistently held 

that jury selection is a critical pmi of the criminal justice system that is 

open to the public. State v. Slc1i, 181 Wn.2d 598,611-12,613,618,334 

P.3d 1088 (2014) (Wiggins, J., concuning in result), (Stephens, J., 

dissenting): Wise, 176 Wn.2d at 11-12; Brightman, 155 Wn.2d 5 at 15; 

Orange, 152 Wn.2d at 804. The Court of Appeals decision conflicts with 

the p1inciplcs of those decisions. 

Challenges for cause and peremptory challenges arc an integral 

part ofjury selection. See Batson v. Kenrucky, 476 U.S. 79, 98, 106 S. Ct. 

1712, 90 L. Ed. 2d 69 ( 1986) (peremptory challenge occupies important 

position in trial procedures); State v. Wilson, 174 Wn. App. 328, 342, 298 

P.3d 148 (2013) (noting peremptory challenges and challenges forcause 

are pmi of voir dire). The open exercise of peremptory challenges has 

been part of our legal system since the 15111 Century. Press-Enterprise Co. 

v. Superior CoUli of Califomia, Riverside County, 464 U.S. 501, 506-08, 

104 S. Ct. 2814, 65 L. Ed. 2J 629 (1984). lmpmiant limits on the parties' 
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exercise of peremptory challenge in a discriminatory manner are of public 

interest and should be addressed in open court. See Georgia v. McCollum, 

505 U.S. 42, 49, 112 S. Ct. 2348, 120 L. Ed. 2d 33 (1992) (discussing 

protection from racial discrirnination in jury selection, including in 

exercise of peremptory challenges, and the critical role of public scrutiny ; 

State v. Saintcalle, 178 Wn.2d 34,41-42,309 P.3d 326 (2013) (lead 

opinion) (discrimination injmy selection undcnnines public confidence in 

faimcss ofjustice system, offends dignity of persons and integrity of 

comts ). Thus, like the questioning of prospective jurors, challenges to the 

venire members must be held in open proceedings absent an on-the-record 

consideration of the public trial right and the Bone-Club considerations. 

See, State v. Jones, 175 Wn. App. 87,98-99, 303 P.3d 1084 (2013) (citing 

Lavvs of 1917, ch. 3 7 § 1 and former RC\V 10.49.080 ( 1950), repealed by 

Laws of 1984, ch. 76, § 30( 6) as requiting peremptory challenges as well 

as selection of altemativc jurors to be held in open court). 

The Court of Appeals decision relies upon Division Three's 

decision in State v. Love, 176 Wn. App. 911, 919, 309 P.3d 1209 (2013 ), 

rev. granted, 340 P.3d 228 (2015). Slip Op. at. 7. This Court recently 

granted review of the Love decision and will be addressing whether the 

exercise of for cause juror challenges may be conducted in chambers and 

10 



whether peremptory challenges may be exercise on paper. 2 See Love, No. 

89619-4, Petition for Review at 1. Mr. McClure's case raises similar 

issues. 

Given the importance of a public jury selection process, this Court 

should review the Court of Appeals decision excluding the public from 

<;ritical portions of the jury selection process. RAP 13.4(b)(l ), (3). 

2. This Court should accept review of Mr. McClure's 
challenge to the sufficiency of the evidence to support 
his conviction for possession of depictions of minors. 

Mr. McClure was convicted of possession of depictions of a minor 

engaged in sexually explicit conduct in the absence of evidence that he 

kno\vingly possessed the depictions, an essential element of the crime. 

The Court of Appeals, however, concluded that the State did not have to 

prove that Mr. McClure knew the depictions were on his computer. Slip 

Op. at 18. Conviction of a crime without proof of an essential element 

violates the federal and state constitutions and warrants review by this 

Court. RAP 13 .4(b )(3 ). 

The due process clauses of the federal and state constitutions 

require the State prove every clement of a crime beyond a reasonable 

doubt. Apprendi v. New Jersev, 530U.S. 466,476-77,120 S. Ct. 2348, 

147 L. Ed. 2d 435 (2000); U.S. Const. amends. VI, XIV; Const. mt. I§§ 3, 

~Oral argument is set tor March 10. 2015. 

ll 



22. On appellate review a conviction must be reversed unless the 

reviewing cout1 detennines, after viewing the evidence in the light most 

favorable to the prosecution, that a rational ttier of tact would have found 

the elements of the crime beyond a reasonable doubt. Jackson v. Virginia, 

443 U.S. 307,334,99 S. Ct. 2781,61 L. Ed. 2d 560 (1979); State v. 

Green, 94 Wn.2d 216,220-22,616 P.2d 628 (1980). 

A person violates RCW 9.68A.070(2) when he ''knowingly 

possesses a visual or printed matter depicting a minor engaged in sexually 

explicit conduct." RCW 9.68A.070(2)(i) (emphasis added). Tbe 

knowledge element is a necessary to protections against First Amendment 

violations. At triaL Detective Ames testitied that he located about five 

small images that looked like a black sheet of paper during his extended 

search of Mr. McClL1re's computer. 3RP 166, 168. One sheet contained 

"17 small little thumbnail images," which showed RH ''in vmious stages 

ofundress." 3RP 166-69; 4RP 431-33. 

Detective Ames explained that the file was probably created by the 

~icrosoft operating program without the user's knowledge when the 

photographs were viewed on the computer. 3RP 178-79, 181, 224-25. 

The tile was not visible to the computer user, who would be unmvarc of its 

creation. 3RP 173-74, 187-88,227. The detective could not state when 

the images were created or placed on the hard dtive. 3RP 226-28. 
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The crime of possession of depictions of minors requires the 

defendant to have both knowledge that he possessed the depiction and 

knowledge of its general nature. State v. Garbaccio, 151 Wn. App. 716, 

733-34,214 P.3d 168 (2009), rev. denied, 168 Wn.2d 1027 (2010); State 

v. Rosul, 95 Wn. App. 175, 185, 974 P.2d 916, rev. denied, 139 Wn.2d 

1006 ( 1999). \Vhile :vir. McClure possessed the computer, he was 

unaware of the depictions and did not know how they got there. 8RP 869. 

876, 897-98. This CoUI1 should accept review of the Court of Appeals 

decision affim1ing Mr. McClure's conviction. RAP 13.4(b)(3), (4). 

3. Prosecutorial misconduct in closing argument denied 
Mr. McClure a fair trial. 

During closing argument, the prosecuting attorney committed 

misconduct by commenting on Mr. McClure's constitutional light to 

confl:ont the witnesses against him and arguing facts not in evidence. 9RP 

980-81, 982. The Court of Appeals concluded that the prosecutor's 

argument was not misconduct. Slip Op. at 14-16. This Court should 

accept review of this constitutional issue and to provide guidance to the 

lower coUI1s. RAP 13.4(b)(3), (4). 

A criminal defendant's right to due process of law protects the 

1ight to a fair trial. U.S. Canst. amend. XIV; Const. at1. l, §§ 3, 22. The 

prosecutor, as a quasi-judicial officer, has a duty to act impmiially and to 

13 



seek a verdict free from prejudice and based on reason. State v. Walker. 

_ Wn.2d _, 2015 WL 276363 at''' 4-5 (2015); State v. Reed, 102 

Wn.2d 140, 146-47,684 P.2d 699 (1984). Washington courts have long 

expected prosecutors to help ensure the defendant receives a fair trial and 

to avoid misconduct in closing argument. Reed, 101 Wn.2d at 146-49 

(and cases cited therein); State v. Charlton, 90 Wn.2d 657, 665, 585 P.2d 

142 (1978). When a prosecutor commits misconduct in closing arE,>Umcnt, 

the defendant's constitutional rights to due process and a fair trial may be 

violated. State v. Monday, 171 Wn.2d 667, 676,257 P.3d 551 (2011): 

Charlton, 90 Wn.2d at 664-65. 

Both the federal and the state constitutions satcguard an accused 

person's right to confront the witnesses against him. U.S. Canst. amends. 

VI, XIV; Const. art. I, § 22. The right to '·face to face·· confrontation is 

"essential to faimess." State v. Jones, 71 Wn. App. 798. 810, 863 P.2d 85 

(1993) (citingCovv. Iowa. 487 U.S. 1012, 1019,108 S. Ct. 2798,101 L. 

Ed. 2d 857 (1988)), rev. denied, 124 Wn.2d 1018 (1994). The right ofthe 

accused to be present at trial is also "one of the most basic rights 

guaranteed by the Confrontation Clause. 1llinois v. Allen, 397 U.S. 337. 

338,90 S. Ct. 1057,25 L. Ed. 2d 353 (1970), and is "scarcely less 

important to the accused than the right of trial itself." Diaz v. United 

States, 223 U.S. 442, 455, 32 S. Ct. 250, 56 L. Ed. 500 (1912). 
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In Mr. McClure's case, the prosecutor commented on his 

constitutional rights to a tlial and to conti"ont witnesses when discussing 

RH's testimony and demeanor. 9RP 980-81. Seventeen-year-old RH's 

testimony was hesitant and her vocabulary limited. See 4RP 396-98 (court 

and parties discuss the long pauses in RH's testimony and her inability to 

look at people in the context of the defendant's objections that the 

prosecutor was repeatedly asking leading questions); 4RP 379-83 (RH 

does not use adult words and cannot explain what penetration means), 4RP 

439-42 (tlial continued for week because RH too ill to continue testifying). 

The prosecutor argued RH's difficulties demonstrated her credibility and 

was nonnal because she \vas "in fi·ont of the person who abused her." 

9RP 979-81. 

In an earlier case, the Court of Appeals found that similar 

comments by the prosecutor were misconduct. Jones, 71 Wn. App. at 

811-12. In that case, the prosecutor argued that the defendant was trying 

to make eye contact with the complaining witness, which caused her to cry 

and break down so that she \>v'as unable to rctum to the com1room. The 

Com1 of Appeals conclusion that the prosecutor's comments in Mr. 

McClure's case were proper is in conflict with Jones and should be 

reviev.'ed. RAP 13 .4(b )(2). 
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It is also misconduct for a prosecutor to misstate the evidence or 

argue facts not admitted at trial. State v. Belgarde, L 10 Wn.2d 504, 507-

08, 755 P.2d 174 (1988); RPC 3.4(e). Here, the prosecutor misrepresented 

the State's expert witness's testimony in order to excuse RH's inability to 

describe more than one specific instance of sexual intercourse. Dr. 

Dm·alde testified about delayed reporting by child victims of sexual abuse. 

She also related that most children are unable to relate the dates and times 

\Vhen they were sexually abused, but she did not testify that most children 

cannot describe a specitic incident of abuse. 8RP 794. The prosecutor 

nonetheless argued that Dr. Duralde explained that children typically 

cannot remember '"specific instances" of abuse. 9RP 982. The prosecutor 

thus misrepresented her expert witness's testimony in order to holster 

RH"s credibility. 

This Court should accept review to detennine if the prosecutor 

conunitted misconduct, an issue of importance to the lmvcr courts and the 

public. RAP 13.4(b)(3), (4). 
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4. Dr. Duralde's expert testimony that sexual abuse of 
children is usually perpetrated by family mcmbcts was 
an improper opinion on Mr. McClure's guilt. 

Prior to tlial, Mr. McClure objected to Dr. Dll1·alde 's testimony 

conceming delayed reporting by child victims of sexual abuse, but the 

cou11 ruled that the doctor could discuss delayed, but could not comment 

on RH's credibility. CP 40, 37; 1RP 41-42, 46-47, 53-54. Dr. Dw·alde 

then testified that sexual abuse of children is usually perpetrated by close 

family members. 8RP 781-82, 810. Mr. McClure argued that the doctor's 

testimony was an impem1issible comment on his guilt, hut the CoU11 of 

Appeals refused to address the issue because he had not objected on the 

ground that the delayed rep011ing evidence would comment on his guilt. 

Slip Op. at 11. 

The accused as the right to have his guilt or i1moccncc detcnnincd 

by a jury. Const. ati. I, ~ 9 21, 22. A witness in a criminal case may not 

testify as to her opinion of the defendant's guilt. State v. Montgomery, 

163 Wn.2d 577, 704,813 P.3d 267 (2008); State v. Black, 109 Wn.2d 336, 

348. 745 P.2d 12 (1987). In a prosecutor for sexual abuse of the 

defendant's granddaughter, the director of a sexual assault center that in 

"eighty-five to ninety percent of our cases, the child is molested by 

someone they already know." State v. Pctlich, 101 Wn.2d 566, 569, 683 

P.2d 173 (1984). This Couti held the testimony was improper because it 
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invited the jury to convict the defendant based upon the statistical 

probabilities. ld at 576. A sexual assault center employee's testimony 

that most of the children she saw were abused by "a male parent-figure," 

normally a biological parent, was reversed by the Court of Appeals in 

State v. Maule, 35 Wn. App. 287, 289-90, 667 P.2d 96 ( 1983 ). Dr. 

Duraldc's testimony is substantially the same. 

Mr. McClure objected prc-tlial to the expeti \Vitness's testimony 

about delayed reporting, and the testimony that children are usually 

abused by close family members was used to explain delayed repmiing. 

8RP 871-72 (abused by family members is confusing, and children wait 

until they feel safe to rcpo1i). Mr. McClure thus preserved his objection to 

Dr. Dm·alde's testimony. This Court should accept review to address Mr. 

McClure's objection and the admission of the doctor's prejudicial 

testimony. RAP 13.4(b)(3), (4). 

5. The order prohibiting Mr. McClure from having contact 
with any minors violates his constitutional right to a 
relationship with his minor son, and the Court of 
Appeals decision affirming the order conflicts with 
decisions of this Court and the Court of Appeals. 

The trial court's .sentencing order prohibiting Mr. McClure from 

any contact with any minors unconstitutionally limits his relationship with 

his scm AM. AM was not similar to the teenage victim in this case, as he 

was Mr. McClure's biological child, he was only four years old at the time 
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of sentencing, and he was a boy. This Court should accept review· oft he 

Couti of Appeals decision at1inning the no-contact order. RAP 

13.4(b)(l),(2), (3). 

A sentencing court may "impose and enforce crime-related 

prohibitions and affinnative conditions'' as provided in the SRA, including 

no-contact orders. RCW 9.94A.505{8); State v. Armendariz, 160 Wn.2d 

106, 114, 156 P.3d 201 (:2007). A "clime-related prohibition" is a court 

order that prohibits conduct directly related to the crime. RCW 

9.94A.030(12). The order prohibiting contact must be reasonably related 

to the offender's crime. State v. Riles. 135 Wn.2d 326, 349-50, 957 P.2d 

655 { 1998) (striking a sentence provision prohibiting contact with all 

minors because the order was not reasonably cormcctcd to the clime of 

rape of a nineteen-year-old woman). "It is not reasonable ... to order 

even a sex offender not to have contact witl1 a class of individuals who 

share no relationship with the offender's crime.'' ld. at 350. 

A similar statue addressing conditions of community custody, 

RCW 9.94B.050(5)(b), authorizes the ~ourt to prohibit a sex offender from 

contact with the crime victim "or a specified class of individuals." This 

statute, however, does not pennit the court to place restrictions on the 

defendant's contact with his ovvn children when those children arc 

different in age and circumstances than the clime victim. State v. 
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Letoumeau, 100 Wn. App. 424, 443-44, 997 P.2d 436 (2000). Such a 

restriction is neither crime-related nor necessary to protect the defendant's 

children. Id. 

A parent has a fundamental liberty and privacy interest in the care 

and custody ofhis child. Troxel v. Granville, 530 U.S. 57. 64-67, 120 S. 

Ct. 2054, 147 L. Ed. 2d 49 (2000); Santosky v. Kramer, 455 U.S. 745, 

753, 102 S. Ct. 1388, 71 L. Ed. 2d 599 (1982); State v. Ancira, 107 Wn. 

App. 650, 653, 27 P.3d 1246 (2001 ); Letourneau. l 00 Wn. App. at 438. A 

parent's liberty interest in his child is "perhaps the oldest of the 

fundamentallibe1iy interests" recognized by the courts. Troxel, 530 U.S. 

at 65. This Comi has referred to the bond between a parent and child as 

''more precious than ... life itself." Welfare ofMyricks, 85 Wn.2d 252, 

254, 533 P .2d 841 ( 1975). And AM has a similar libe1iy interest in 

knowing and receiving support from his father. Dependency ofMSR, 174 

Wn.2d 1,20.271 P.3d234(2012). 

Mr. McClure's current and past crimes were against girls. CP 282. 

There was no evidence Mr. McClure ever offended against any of his own 

children. There is no evidence Mr. McClure ever offended against a boy, 

including RH's little brother who also lived with Mr. McClure and his 

\vife. The Court of Appeals, however, found that the no contact order was 

rational because AM is in the same class of individuals as RH- children 
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who lived in the same home as Mr. McClure. Slip Op. at 21-22. The 

Comt of Appeals decision conflicts with the logic of both Riles and 

Letoumeau and raises a constitutional issue that should be addressed by 

tl1is Court. RAP 13.4(b)(l), (2), (3). 

6. The classification of the persistent offender finding as a 
"sentencing factor" that need not be proved to a jury 
beyond a reasonable doubt violates the Equal Protection 
Clause of the Fourteenth Amendment. 

The Equal Protection Clause of the Fourteenth Amendment 

requires that similarly situated individuals be treated alike with respect to 

the law. U.S. Canst. amend. XIV; Plyler v. Doe, 457 U.S. 202,216, 102 

S. Ct. 23 82, 72 L. Ed. 2d 786 ( 1982). Mr. McClure was sentenced to life 

without the possibility of parole based upon a judicial detennination of a 

piior conviction, whereas defendants are entitled to a jury detennination 

beyond a reasonable doubt of prior convictions in other circumstances. 

The CoUJt of Appeals did not address Mr. tv1cClurc' s equal protection 

challenge, claiming it was bound by this Court's decision in State v. 

Witherspoon, 180 Wn.2d 875,891-92,329 P.3d 888 (2014). Slip Op. at 

19. The Witherspoon Court did not address an equal protection challenge 

to a persistent offender sentence. This Com1 should address this important 

issue. RAP 13.4(b)(3). 
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When prior convictions which increase the maximum sentence 

available are classified as "elements" of a ctimc, they must be proved to a 

jury beyond a reasonable doubt. See State v. Roswell, 165 Wn.2d 186, 

192, 196 P.3d 705 (2008) (prior conviction for a felony sex offense must 

be proved to the jury beyond a reasonable doubt in order to punish a 

current conviction for communicating with a minor for immoral pUI]Joscs 

as a felony); State v. Oster. 147 Wn.2d 141, 146, 52 P.3d 26 (2002) liury 

must find prior convictions for violation of a no-contact order beyond a 

reasonable doubt in order to punish a cunent conviction tor violation of a 

no-contact order as a felony); State v. Chambers, 157 Wn. App. 465, 4 75, 

237 P.3d 352 (2010) Uury must find beyond a reasonable doubt that a 

defendant has four prior DUI convictions in the last ten years in order to 

punish a cutTent DU1 conviction as a felony), rev. denied, 170 Wn.2d 1031 

(2011 ). In none ofthese examples has the legislature labeled these facts as 

elements; the cout1s have simply treated them as such. 

But when prior convictions which increase the maximum sentence 

arc classified as "sentencing factors," as in Mr. McClure's case, they need 

only be proved to the judge by a preponderance of the evidence. 

Witherspoon, 180 Wn.2d at 891-94 (prior strike offenses need only be 

proved to judge by a preponderance of the evidence in order to punish 

cuncnt strike as third strike). This classifi~.:ation violates equal protection 
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because the govemmcnt interest in either case is exactly the satne: to 

punish repeat offenders more severely. 

"Merely using the label 'sentence enhancement' to describe [one 

fact] surely does not provide a principled basis for treating [two facts] 

differently." Apprendi, 530 U.S. at 476. This Cou1i did not address an 

equal protection challenge to the POAA in Witherspoon. Witherspoon, 

180 Wn.2d at 882 (review granted only on four issues), 891~94 (holding 

prior convictions need not be proved beyond a reasonable doubt). The 

Court of Appeals incon·ectly relied upon Witherspoon in rejecting Mr. 

McClure's equal protection argument and thus failed to fulfill its 

responsibility to address the issues raised in his appeal. Const. at1. 1, § 

(granting right to appeal). This Court should accept review ofthis 

constitutionai issue or, in the altemative, remand the case to the Com1 of 

Appeals for consideration ofthe merits of the argument. 

7. Mr. McClure's Sixth Amendment right to a jury trial 
and Fourteenth Amendment right to proof beyond a 
reasonable doubt were violated when he received a life 
sentence without a jury finding of his prior convictions 
beyond a reasonable doubt. 

The Sixth Amendment right to a jury trial, in combination \Vith the 

Fourteenth Amendment's Due Process Clause, requires that every element 

of a crime be proved to a jury beyond a reasonable doubt. Alleyne v. 

U nitcd States, u.s. , 133 S. Ct. 2151,2156, 1R6 L. Ed. 2d 314 
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(2013); Apprendi, 530 U.S. at 490. The United States Supreme Cm.nt 

continuously addresses this constitutional requirement, applying it not just 

to facts that increase the maximum pennissible prison tenn but also to 

mandatory minimum tem1s and fines. Alleyne, 133 S. Ct. at 2163 

(overruling Harris v. United States, 536 U.S. 545,122 S. Ct. 2406,153 L. 

Ed. 2d 524 (2002)); Southcm Union Co. v. United States. U.S._ 

132 S. Ct. 2344, 2357, 183 L. Ed. 2d 318 (2012). 

Mr. McClure was sentenced to life without the possibility of parole 

based upon the trial court's findings by a preponderance of the evidence 

that he had one prior conviction for rape of a child in the first degree. CP 

128: RCW 9.94A.030(37); RCW 9.94A.570. The Comt of Appeals 

upheld his sentence based upon this Court's recent decision in 

Witherspoon. Slip Op. at 19 (citing \Vitherspoon, 180 \~ln.2d at 891-92). 

This CoUlt, however, should revisit this constitutional question. 

The rule that prior convictions need not be found by a jury beyond 

a reasonable doubt is based upon Almendarez-Torres v. United States, 523 

U.S. 224, 118 S.Ct. 1219, 140 L.Ed.2d 350 (1998). See State v. Thicfault, 

160 Wn.2d 409, 418, 158 P.3d 580 (2007). The Apprendi Court, however. 

noted, "it is arguable that Almendarez-Tones was inconectly decided, and 

that a logical application of our reasoning today should apply if the 

recidivist issue were contested," and described the case as "at best an 
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exceptional departure'' from the historic practice of requiring the State to 

prove to a jury beyond a reasonable doubt each fact that exposes the 

defendant to an increased penalty. Apprendi, 530 U.S. at 487, 489. 

Even if Almendarez-Tones has precedentiat value, it is 

distinguishable on sewral grounds. The defendant in that case admitted 

his prior convictions. 530 U.S. at 488. In addition, the issue in 

Almendarez-Tones was the sufficiency of the charging document, not the 

right to a jury trial or proofbeyond a reasonable doubt. Sec Apprcndi, 530 

U.S. at 488; Almendarez-TolTes, 523 U.S. at 247-48. Third, Almendarez

Torres dealt with the "fact of a prior conviction," not the type of 

conviction. A}J_l:)@ndi, 530 U.S. at 490. 

Finally, the prior convictions in Almenciarez-TotTC~ only triggered 

an increase in the maximum pem1issive sentence. Almendarez-Torres. 

523 U.S. at 245. Here, in contrast, the alleged prior convictions led to a 

mandatory sentence oflifc without the possibility of parole. Even if 

Almendarez-Tones were still good law, it docs not apply here. 

This Comi should accept review and hold that the federal 

constitution required a jury finding beyond a reasonable doubt before the 

imposition of a mandatory sentence of life without the possibility of 

parole. This is a significant issue of constitutional law and an issue of 

substantial public importance. RAP 13.4(b)(3), (4). 
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8. l\1r. McClure's right to an impartial jury was violated. 

The Fourteenth Amendment Due Process Clause requires a 

defendant be tried and sentenced by an impmiial tribunal. In re 

Murchison, 349 U.S. 133, 136, 75 S. Ct. 623, 625, 99 L. Ed. 2d 942 

(1955); Witherspoon v.lllinois, 391 U.S. 510,518,88 S. Ct. 1770, 1775, 

20 L. Ect. 2d 776 (1968). In his Statement of Additional Grounds for 

Review (SAG), Mr. McClure argued that the jury in his case could not be 

impm1ial. He referred the court to the comments of many prospective 

jurors that because so many of the prospective jurors that anyone charged 

\Vith the type of sexual offense charged here must be guilty. The Court of 

Appeals rejected this argument because the judge had excused prospective 

jurors for cause who said they could not be fair. Slip Op. at 24. 

The Court of Appeals analysis does not address Mr. McClure's 

concems because jurors who assumed anyone charged with a sex offense 

must be guilty might not understood or dearly expressed their biases. 

This Co uti should accept review of this important constitutional issue. 

RAP 13.4(b)(3). 

9. The prosecutor's repeated usc of leading questions in 
examining the complaining witness violated Mr. 
McClure's constitutional right to a fair trial. 

When RH testified, the prosecutor repeatedly used leading 

questions, including questions describing acts that constituted the dements 

26 



~ . . 

of rape of a child charges. Mr. McClure's objections to this procedure 

\Vere overruled. Mr. McClure argued that the procedure violated his right 

to a fair ttial, but the Court of Appeals found the trial comt did not abuse 

its discretion. SAG: Slip Op. at 24. 

Mr. McClure had the constitutional right to due process of law and 

a fair trial. U.S. Consl. amends. VI, XIV; Const. art. I§§ 3, 22. The 

repeated use of leading questions in this case should be reviewed by this 

Court. RAP 13.4(b)(3), (4). 

F. CONCLUSION 

Petitioner Lee McClure asks this Comt to accept review of the 

Court of Appeals decision affinning his convictions and sentence of life 

without the possibility of parole. 

DATED this 2Y11 day of January 2015. 

Respectfully submitted, 

'\ _) 

._ '(-~ r-----/f11 jill y 
Elaine L. W~1ters- WSBA # 7780 
Washington Appellate Project 
Attomeys for Petitioner 
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STATE OF WASHINGTON, 

Respondent, 

v. 
UNPUBLISHED OPINION 

LEE R. McCLURE, 

Ap ellant. 

MAXA, J. - Lee McClure appeals on multiple grounds his convictions for second degree 

child rape, third degree child rape, sexual exploitation of a minor, and second degree possession 

of depictions of a minor engaged in sexually explicit conduct. McClure makes two additional 

assertions in his Statement of Additional Grounds (SAG). 

We hold that (1) the trial court did not violate McClure's public trial right by addressing 

various issues in sidebar conferences, (2) McClure failed to preserve his challenge to the State's 

child sexual abuse expert's testimony, (3) the prosecutor did not commit misconduct in making 

comments about the victim's testimony and sexual assault victims in general, (4) sufficient 

evidence at trial established that McClure knowingly possessed images of the victim engaged in 

sexually explicit conduct, (5) the trial court did not violate McClure's due process or equal 

protection rights by finding that prior convictions existed for persistent offender sentencing 

purposes, and (6) the· trial court did not abuse its discretion in imposing a sentencing condition 

that prohibited McClure from contact with his minor son because his son was in the same class 
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of persons as the victim. We also reject McClure's SAG arguments. Accordingly, we affirm 

McClure's convictions and sentence. 

FACTS 

McClure was married to Norma Jean McClure. RH, Norma Jean's 1 daughter and 

McClure's step-daughter, primarily lived with them. McClure and Norma Jean had a young son, 

AM, who also lived in the home. 

In March 2011, RH reported that McClure had been sexually abusing her for several 

years. The State charged McClure with second degree rape of a child, third degree rape of a 

child, and sexual exploitation of a minor. Law enforcement officers later executed a search 

warrant for McClure's former residence, from which they seized a desktop computer that 

\ 

contained 17 images ofRH in various stages of undress. The State subsequently add~d a charge 

of second degree possession of depictions of a minor engaged in sexually explicit conduct. 

Before trial, McClure moved to exclude.testimony by Dr. Yolanda Duralde, a child abuse 

specialist, who examined RH in April 2011. The State sought to have Dr. Dural de testify 

regarding the reason children frequently delay in reporting sexual abuse. McClure argued that 

such testimony would be an improper comment on RH's credibility. The trial court refused to 

exclude this testimony. 

The case proceeded to trial. Voir dir.e took place in open court, during which the parties 

individually questioned jurors and made for cause challenges. The trial court addressed an 

1 Because Lee McClure and Norma Jean McClure share the same last name, we refer to Norma 
Jean by her first name for clarity. We intend no disrespect. 

2 
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objection to one of the State's questions to a juror during a sidebar conference. The parties also 

made peremptory challenges and the trial court announced its rulings on two for cause challenges 

during a sidebar conference. 

At trial, Dr. Duralde testified that child sexual abuse perpetrators are usually "very close 

to the family or within the family structure so they have access to the child." Report of 

Proceedings (RP) (Aug. 23, 2012) at 781. Dr. Duralde also stated, "It's very common 

particularly in pediatric sexual abuse that children don't disclose right away. They usually 

disclose weeks to months, maybe years later when they feel safe or feel like there's a change in 

the family structure so that they can then make that disclosure." RP (Aug. 23, 2012) at 781-82. 

Dr. Duralde further testified that child sexual abuse victims often cannot recall specific dates and 

times of abuse. · 

RH testified that McClure began having sexual intercourse with her when she was 12 

years old. RH testified that the abuse occurred at least once per month until her 16th birthday, 

when she reported the abuse to her father. She also stated that McClure took photographs of her 

without her clothing when she was 14 or 15. RH testified that she delayed in reporting the abuse 

because she was afraid: 

During trial, the court and parties engaged in multiple sidebar conferences. The 

conferences involved argument on evidentiary objections and discussion regarding witness 

scheduling issues. 

After the State rested, McClure moved to dismiss the charge for second degree 

possession of depictions of a minor engaged in sexually explicit conduct. He argued that there 
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was insufficient evidence to prove that he knowingly possessed the images of RH because the 

images were not intentionally saved on the computer. The trial court denied the motion. 

In closing argument, the State referenced Dr. Duralde's testimony to explain why RH 

could not recall specific incidents of abuse or dates on which the abuse occurred. The State 

argued, "Recall Dr. Duralde's testimony, that people generally can't do that. Especially when 

you've got something that happens repeatedly, but kids in particular, they're not going to be able 

to give you specific instances." RP (Aug. 12, 2012) at 976-77. The State continued, "She's 

being asked to talk about something that her stepfather did to her, sexually; in a strange and 

intimidating environment, from that stand, in front of all of you, other strangers who are present 

here in the courtroom, but also in front of the person who abused her." RP (Aug. 27, 2012) at 

980-81. 

The jury found McClure guilty as charged. The trial court determined that McClure was 

a "persistent offender" under former RCW 9.94A.030(33)(b) (2008)2 because the jury found him 

guilty of second degree child rape and because the court found by a preponderance of the 

evidence that he had committed first degree child rape in 1993. Therefore, the trial court 

sentenced him to total confinement for life without the possibility of parole as required by RCW 

9.94A.570. The trial court also issued a no-contact order prohibiting McClure from any contact 

with minors. 

McClure appeals his convictions and sentence. 

2 LAWS OF 2008, ch. 230, § 2 
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ANALYSIS 

A. PUBLIC TRIAL RIGHT 

McClure argues that his public trial right was violated when, during various sidebar 

conferences, the trial court addressed an objection to a voir dire question, allowed counsel to 

make peremptory juror challenges, announced its rulings on for cause challenges, heard 

argument on evidentiary objections, and discussed witness scheduling issues. We disagree. 

1. Legal Principles 

The Sixth Amendment to the United States Constitution and article I, section 22 of the 

Washington Constitution guarantee a defendant the right to a public trial. State v. Wise, 176 

Wn.2d 1, 9, 288 P.3d 1113 (2012). In general, this right requires that certain proceedings be held 

in open court unless consideration of the five-factor test set forth in State v. Bone-Club, 128 

Wn.2d 254, 258-59, 906 P.2d 325 (1995) supports closure ofthe courtroom. Whether a 

courtroom closure violated a defendant's right to a public trial is a question of law we review de 

novo, as is the issue of whether a courtroom closure in fa:ct occurred. Wise, .17~ Wn.2d at 9, 12. 

The threshold determination when addressing an alleged violation of the public trial right 

is whether the proceeding at issue even implicates the right. State v. Sublett, 176 Wn.2d 58; 71, 

292 P.3d 715 (2012). "[N]ot every interaction between the court, counsel, and defendants will 

implicate the right to a public trial or constitute a closure if closed to the public." !d. We 

·address this issue using the "experience and logic" test, in which we consider: (1) whether the 

place and process historically have been open to the press and general public (experience prong), 

and (2) whether public access plays a significant positive role in the functioning of the 
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proceeding (logic prong). !d. at 72-73. Only ifboth questions are answered in the affirmative is 

the public trial right implicated. Id. at 73. 

2. Objections to Voir Dire questions 

McClure argues that his public trial right was violated when the trial court heard an 

objection to one ofthe State's questions to a juror at a sidebar conference. We disagree. 

During voir dire, the State asked a prospective juror, "[I]fl asked you right now to think 

of your last sexual experience and stand up and tell us about it. .. " RP (Aug. 7, 2012) at 106. 

McClure objected in open court and requested a sidebar discussion. It appears from the record 

that only a discussion of the propriety of the question itself, not the actual questioning of 

prospective jurors, occurred during the sidebar· conference. 

Applying the experience prong of the Sublett test, we note that neither party cites a:r;ty 

authority suggesting that objections to questions to prospective jurors made during voir dire 

historically have been addressed in public. Further, the cases holding that voir dire is subject to 

the public trial right involved the actual questioning of jurors in a closed court. See, e.g., State v. 

Strode, 167 Wn.2d 222, 226-27, 217 P.3d 310 (2009) (individual voir dire of jurors in chambers 

violated public trial right); In re Pers. Restraint of Orange, 152 Wn.2d 795, 812, 100 P.3d 291 

(2004) (public trial right violated when entire voir dire closed to all spectators). 

Here, by contrast, there is no indication that any prospective juror was subjected to 

questioning off the record. Accordingly, we hold that McClure's challenge to the practice of 

sidebar discussions for objections on jury questions during voir dire does not satisfy the 

"experience" prong of the experience and logic test. Therefore, argument on objections to voir 

dire questions does not implicate the public trial right. 
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3. Peremptory Juror Challenges 

McClure argues that the trial court violated his right to a public trial by allowi.ng 

peremptory juror challenges to be made at a sidebar conference. We held in State v. Dunn, 180 

Wn. App. 570,321 P.3d 1283 (2014) and again in State v. Marks, No. 44919-6-II, 2014 WL 

6778304, (Wash. Ct. App. Dec. 2, 2014) that exercising peremptory challenges does not 

implicate the public trial right. Accordingly, we hold that the trial court did not violate 

McClure's·public trial right by allowing counsel to make peremptory challenges at a sidebar 

conference. 

4. For Cause Juror Dismissals 

McClure argues that his public trial right was violated when the trial court addressed for 

cause challenges of jurors 1, 15, and 44 during a sidebar conference.3 We. disagree because at 

sidebar the trial court merely announced its ruling on the in-court for cause challenges of jurors 1 

and 15, and its sua sponte dismissal of juror 44 was based on hardship and was not truly a for 

cause dismissal. 

Division Three of this court in State. v. Love held that the exercise of for cause juror 

challenges during a sidebar conference did not violate the defendant's public trial right. 176 Wn. 

App. 911,919,309 P.3d 1209 (2013). However, this division has not yet addressed whether for 

cause juror challenges implicate the public trial right. In this case, we need not decide whether a 

party's for cauSe challenges or argument on those challenges implicates the public trial right 

because neither party made for cause challenges at the sidebar conference. 

3 McClure also references the trial court's dismissal of juror 47. However, although juror 47's 
dismissal was discussed at sidebar, that juror actually was dismissed for cause in open court. 
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a. Jurors 1 ·and 15 

Voir dire of jurors 1 and 15 occurred in open court. Significantly, McClure Uuror 1) and 

the State Uuror 15) also made for cause challenges ofbothjurors in open court. The trial court 

briefly discussed the challenges and deferred ruling unti~ the end of voir dire. The record 

indicates that at the sidebar conference the trial court ruled on these in-court juror challenges,· 

dismissing both jurors without objection. 

The question here is whether the trial court's ruling on the in-court for cause challenges 

of jurors 1 and 15 implicates the public trial right. Our Supreme Court has not held that the trial 

court's rulings on for cause challenges must be announced in open court. Therefore, we must 

apply the experience and logic test to determine if the public trial right applies. Sublett, 176 

Wn.2d at 73. 

The experience and logic test does not suggest that the trial court's ruling on for cause 

juror challenges implicates the public trial right. Regarding the experience prong, the rulings 

regarding jurors 1 and 15 here were "announced" in writing on a document that was filed in the 

public record. We have been cited no authority indicating that this procedure is improper, or that 

a trial. court's act of announcing its rulings on juror dismissals historically has been open to the 

public. Regarding the logic prong, the public would not play a significant positive role in the 

functioning of the trial court's ruling on for cause juror challenges. Therefore, yve hold that the 

trial court's announcement of its ruling on in-court for cause juror challenges does not satisfy the 

experience and logic test. 
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We hold that when voir dire of jurors occurs in open court, and when the parties' for 

. cause challenges of jurors and a discussion of those challenges all occur in open court, a trial 

court's announcement of its ruling on the challenge does not implicate the public trial right. 

b. Juror 44 

The dismissal of juror 44 involves a slightly different situation. The trial court conducted 

a brief voir dire of juror 44 in open court, where the juror stated that he was the sole caregiver of · 

his 95-year-old father. Juror 44 indicated that he needed to take his father to a cardiac 

maintenance program two times per week and also needed to assist him with dressing, bathing, 

and other activities because his father had suffered a stroke. Neither party questioned juror 44 

during the remainder ofvoir dire. At sidebar, the trial court apparently excused juror 44 without 

objection from either party. 4 

As with jurors I and 15, the record indicates that during the sidebar conference neither 

party challenged juror 44 for cause. Instead, the trial court dismissed juror 44 sua sponte because 

of his caregiver responsibilities. And although the trial court stated that juror 44 was dismissed 

for cause, it is clear that the basis of the dismissal was juror hardship. Under RCW 2.36.1 00; a 

trial court has broad discretion to excuse prospective jurors based on undue hardship or extreme 

inconvenience. Juror 44 clearly fell within this category. As a result, the dismissal of juror 44 

was akin to an administrative dismissal.that we held does not implicate the public trial right. See 

State v. Wilson, 174 Wn. App. 328, 342-47,298 P.3d 148 (2013). 

4 Even though the trial court stated that it excused juror 44, the jury panel selection list states that 
juror 44 was not reached. 
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We hold that the trial court's dismissal of juror 44 based on his caregiver responsibilities 

did not implicate the public trial right. 

5. Argument on Evidentiary Objections 

McClure argues that his public trial right was violated when the trial court heard 

argument on evidentiary objections and made rulings at sidebar conferences. We disagree. 

Our Supreme Court recently addressed thi.s·issue in State v. Smith,_ Wn.2d __, 334 

P.3d 1049 (2014). In Smith, the court held that sidebar conferences on evidentiary matters do not 

implicate the public trial right. !d. at 1052-55. Accordingly, we hold that the trial court did not 

violate McClure's public trial right by hearing argument on evidentiary matters at a sidebar 

. conference. 

6. . Witness Scheduling Issues 

McClure argues that his public trial right was violated when the trial court addressed 

witness scheduling issues at sidebar. Specifically, the parties discussed at different sidebar 

conferences RH' s ability to take the stand for cross-examination when she was feeling ill and 

recalling McClure to testify. We disagree. 

In In re Detention ofTiceson, Division One of this court recognized the wide variety of 

activities a judge may conduct in chambers, noting that a judge may "sign an agreed order; hold 

pretrial conferences; speak privately with counsel to caution against uncivil behavior; inquire as 
. . 

to the time needed for remaining witnesses; discuss jury instructions; or do any of the myriad 

things judges do in chambers to ensure trials are fair and to save time." 159 Wn. App. 374,386, 

246 P.3d 550 (2011) (emphasis added). Ticeson supports the conclusion that witness scheduling 

discussions do not implicate the public trial right. 
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Further, the experience and logic test does not support application of the public trial right 

to these types of discussions. Sidebar discussions to handle the scheduling of witnesses here 

were the type of activity historically not required to be held in open court. Further, McClure 

fails to show how holding such discussions on the record would play a significant positive role in 

the functioning of the trial court. 

Accordingly, we reject McClure's argwnent that discussions regarding witness 

scheduling issues at sidebar violated his public trial right. 

B. OPINION TESTIMONY 

McClure argues that the trial court violated his right to a trial by jury when Dr. Duralde 

testified that child sexual abuse often is perpetrated by close family members because that 

testimony was a comment on McClure's guilt.. We decline to address this issue because it was 

not raised in the trial court. 

Although McClure moved to exclude Dr. Duralde's testimony on the ground that she was 

going to improperly comment on RH's credibility by discussing delayed reporting, McClure did 

not move to exclude her testimony or object at trial for the reason he now raises on appeal-

improperly commenting on his guilt. Even if a defendant objects to the introduction of evidence 

at trial, he or she "may assign evidentiary error on appeal only on a specific ground made at 

trial." State v. Kirkman, 159 Wn.2d 918, 926, 155 P.3d 125 (2007). 

Under RAP 2.5(a), we generally do not review an evidentiary issue raised for the first 

time on appeal. State v. Robinson, 171 Wn.2d 292, 304-05, 253 P.3d 84 (2011). McClure does 

not argue that any of the exceptions to RAP 2.5(a) apply. Therefore, we decline to address this 

issue. 
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C. PROSECUTORIAL MISCONDUCT 

McClure argues that the prosecutor committed misconduct by commenting on his right to 

confront witnesses and by misrepresenting the evidence. We disagree. 

1. Legal Principles 

To prevail on a claim ofprosecutorial misconduct, a defendant must show that "in the 

context of the record and all ofthe circumstances of the trial, the prosecutor's conduct was both 

improper and prejudicial." In re Pers. Restraint ofGlasmann, 175 Wn.2d 696, 704, 286 P.3d 

673 (2012). We review the prosecutor's conduct and whether prejudice resulted therefrom "by 

examining that conduct in the full trial context, including the evidence presented, 'the context of 

the total argument, the issues in the case, the evidence addressed in the argument, and the 

instructions given to the jury.'" State v. Monday, 171 Wn.2d 667,675,257 P.3d 551 (2011) 

(internal quotation marks omitted) (quoting State v. McKenzie, 157 Wn.2d 44, 52, 134 P.3d 221 

(2006)). A prosecutor has wide latitude in making arguments to the jury and may draw 

reasonable inferences from the evidence. State v. Fisher, 165 Wn.2d 727, 747, 202 P.3d 937 

(2009).5 

5 Where, as here, the defendant failed to object to the challenged portions of the prosecutor's 
argument, he is deemed to have waived any error unless the prosecutor's misconduct was so 
flagrant and ill-intentioned that an instruction could not have cured the resulting prejudice. State 
v. Emery, 174 Wn.2d 741, 760-61, 278 P.3d 653 (2012). Because we hold that the prosecutor 
did not engage in misconduct, we do not address waiver. 
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2. Right to Confront Witnesses 

McClure argues that the prosecutor's comments regarding RH's difficulty testifying at 

trial in front of McClure violated his constitutional right to confront witnesses against him. We 

disagree. 

The Sixth Amendment to the United States Constitution and article I, section 22 of the 

Washington Constitution give a defendant the right to confront the witnesses against him or her. 

"The State can take no action which will unnecessarily 'chill' or penalize the assertion of a 

constitutional right and the State may not draw adverse inferences from the exercise of a 

constitutional right." State v. Gregory, 158 Wn.2d 759, 806, 147 P.3d 1.201 (2006) (quoting 

State v. Rupe, 101 Wn.2d 664, 705, 683 P.2d 571 (1984)). Therefore, the State may not invite 

the jury to draw a negative inference from the defendant's exercise of a constitutional right, 

including the right to confront witnesses against him. Gregory, 158 Wn.2d at 806. 

However, "not all arguments touching upon a defep.dant's constitutional rights are 

impermissible comments on the exercise of those rights." Id at 806. The question is whether 

the prosecutor "manifestly intended the remarks to be a comment on that right." State v. Crane, 

116 Wn.2d 315,331,804 P.2d 10 (1991). "[S]o long as the focus ofthe questioning m: argument 

'is not upon the exercise of the constitutional right itself,' the inquiry or argument does not 

infringe upon a constitutional right." Gregory, 158 Wn.2d at 807 (quoting State v. Miller, .110 

Wn. App. 283, 284, 40 P.3d 692 (2002)). 

Here, during closing argument the State discussed RH's difficulty recalling specific 

instances of abuse or dates on which the abuse occurred. The State commented: 
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It's very hard for her to verpalize, for her to describe to you, for her to find the 
words. She didn't have the words to explain it, what he did to her. So when you're 
thinking about her testimony specifically, remember these things. She's being 
asked to talk about something that her stepfather did to her, sexually, in a strange 
and intimidating environment, from that stand, in front of all of you, other strangers 
who are present here in the courtroom, but also in front of the person who abused 
her. 

RP (Aug. 27, 2012) at 980-81 (emphasis added). 

McClure cites State v. Jones, in which Division One of this court held that the State 

violated the defendant's right to confrontation when the prosecutor suggested that the defendant 

was frustrated when he could not make eye contact with the victim and that the victim's 

courtroom contact with the defeJ].dant was so traumatic that she could not return to court. 71 Wn. 

App. 798, 811-12, 863 P.2d 85 (1993). The court held that the comments invited the jury to 

draw a negative inference from the defendant's exercise of his right to confront witnesses. Id. at 

811-12. 

However, the prosecutor's comments here involved a general discussion of why RH's 

testimony was credible and the emotional toll imposed on RH, comments similar to those 

approved by out Supreme Court in Gregory. In that case, the victim testified that having to 

appear in court and be cross-examined was horrific. Gregory, 158 Wn.2d at 805-06. The 

prosecutor referenced this testimony in closing, implying that the victim would not have 

subjected herself to taking the stand had she not been telling the truth. Id. Our Supreme Court 

held that the comments were not improper because they were offered to support the victim's 

credibility. Id. at 808. The court reasoned that "[t]he State did not specifically criticize the 

defense's cross-examination of [the victim] or imply that [the defendant] should have spared her 

the unpleasantness of going through trial." Id. at 807. 
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Here, as in Gregory, the prosecutor discussed RH's difficulty testifying to explain the 

inconsistencies in her testimony and to establish her credibility. Although the prosecutor 

specifically mentioned RH having trouble testifying in front of McClure, the comment was made 

in the context ofRH's difficulty explaining the abuse and how the public nature of the discussion 

amplified her discomfort. Further, unlike in Jones, in which the prosecutor specifically 

referenced the defendant's attempt to make eye contact with the victim, the State did not 

specifically criticize McClure's cross-examination ofRH or imply that McClure "should have 

spared her the unpleasantness of going through trial." Gregory, 15 8 Wn.2d at 807; see also 

Jones, 71 Wn. App. at 811-12. 

Considering the argument as a whole, the prosecutor's comments did not improperly 

infringe on McClure's right to confront witnesses. Accordingly, we hold that McClure's 

prosecutorial misconduct claim on this basis fails. 

3. Arguing Facts Not in Evidence 

McClure argues that the prosecutor improperly argued facts not in evidence during 

closing argument by mischaracterizing Dr. Duralde's testimony regarding sexual abuse victims' 

inability to recall specific dates and times that the abuse took place. We disagree. 

A prosecutor has wide latitude in closing argument to draw reasonable inferences from 

the evidence and to express such inferences to the jury. State v. Stenson, 132 Wn.2d 668, 727, 

940 P.2d 1239 (1997). However, a prosecutor commits misconduct by arguing to the jury based 

on evidence outside the record. Glasmann, 175 Wn.2d at 704. 

At trial, Dr. Duralde testified that most children have trouble recalling specific dates and 

times when sexual abuse occurred. She testified that the same was true for adults because "if 
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something has occurred over a period of time, it certainly is harder to say, 'Oh, it was this day' or 

'It was that day,' and to sort of pinpoint it because sometimes it sort ofblends together." RP 

(Aug. 23, 2012) at 794. In closing argument, the State referenced this testimony, stating: 

[R]emember Dr. Duralde explaining that this is typical of kids, to not be able to 
give specific dates; specific instances, particularly when they occurred over an 
extended period of time. They're bound to blend together, as they did for her. 
Instances that stood out did so because they were slightly different, like in the car, 
or the one time they did it in [AM]'s room. They were different. Even then she 
couldn't say exactly when it happened because it was in the context of this same 
thing happening over and over again. 

RP (Aug. 27, 2012) at 982. 

-
McClure argues that the prosecutor mischaracterized Dr. Duralde's testimony that 

victims have trouble remembering dates and times of abuse by stating that victims also have 

trouble recalling "specific instances" of abuse. Br. of Appellant at 24. Although Dr. Duralde did 

not specifically mention "specific instances" of abuse, her testimony, when taken in context, 

generally conveyed that victims have difficulty recalling specific dates on which instances of 

sexual abuse occurred because of the ongoing nature of the abuse. The prosecutor conveyed a 

similar message in closing, and the fact that the prosecutor mentioned "specific instances" in 

addition to specific dates and times does not amount to a mischaracterization of Dr. Duralde's 

statements. 

The prosecutor's comments regarding Dr. Duralde's testimony were not improper. 

Accordingly, we hold that McClure's prosecutorial misconduct claim on this basis fails. 
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D. SUFFICIENCY OF EVIDENCE OF POSSESSION 

McClure challenges the sufficiency of the evidence to support his conviction for 

possession of depictions of minors engaged in sexually explicit conduct because the State failed 

to prove that he knowingly possessed the images found on his computer. We disagree. 

1. Standard of Review 

A criminal defendant challenging the sufficiency of the State's evidence on appeal admits 

the truth of that evidence, and we draw all reasonable inferences therefrom in the State's favor. 

State v. Homan, 181 Wn.2d 102, 106, 330 P.3d 182 (2014). Evidence is legally sufficient to 

support a guilty verdict if any rational trier of fact,. viewing the evidence in the light most. 

favorable to the State, could find the elements of the charged crime beyond a reasonable doubt. 

State v. Owens, 180 Wn.2d 90, 99, 323 P.3d 1030 (2014). We defer to the trier of fact on issues 

of conflicting testimony, witness credibility, and persuasiveness of the evidence. State v. 

Thomas, 150 Wn.2d 821, 874-75, 83 P.3d 970 (2004). 

2. Sufficient Evidence ofKnowledge 

The jury found McClure guilty of second degree possession of depictions of a minor 

engaged in sexually explicit conduct. A person commits the crime of second degree possession 

of depictions of a minor engaged in sexually explicit conduct "when he or she knowingly 

possesses any visual or printed matter depicting a minor engaged in sexually expliCit conduct." 

RCW 9.68A.070(2)(a). 

In order to satisfy the knowledge requirement in RCW 9.68A.070(2)(a), the State must 

prove that the defendant (1) knowingly possessed visual or printed matter depicting a minor 
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engaged in sexually explicit conduct, and (2) knew the person depicted was a minor. State v. 

Garbaccio, 151 Wn. App. 716,734,214 P.3d 168 (2009). Under RCW 9A.08.010(1)(b): 

A person knows or acts knowingly or with knowledge when: 
(i) he or she is aware of a fact, facts, or circumstances or result described by a statute 

t 

defining an offense; or · 
(ii) he or she has information which would lead a reasonable person in the same 
situation to believe that facts exist which facts are described by a statute defining 
an offense. 

At trial, the State's computer crimes detective testified that he discovered 17 thumbnail 

images ofRH in various stages of undress on McClure's computer. He stated that the files were 

not actually saved to the computer and that the images were likelr saved while a digital camera 

was attached to the computer and that while the photos were being viewed on the computer, "in 

the background, the program has a hidden file that's storing the pictures you're clicking on." RP 

(Aug. 8, 2012) at 174. The images were then copied to the computer's hard drive when the 

computer was shut down. The detective further explained that the·average computer user would 

not be able to find the images. 

McClure argues that the State failed to prove that he had knowledge that he possessed the 

images found on his computer because the images were not intentionally saved to the computer 

and were difficult to find. However, the knowledge required under RCW 9.68A.070(2)(a) is 

simply knowledge that the defendant possessed the depictions. There is no requirement that the 

defendant have specific knowledge that the depictions were located in a particular place, here 

McClure's computer. See Garbaccio, 151 Wn. App. at 734. 

There was ample evidence from which a rational juror could have found that McClure 

knew that he possessed the images even if he did not know they were on his computer. The 
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detective testified that the file path for the pictures included McClure's user name. In addition, 

the computer was in McClure's home, McClure frequently used it, he controlled the children's 

access to it, and had his own password. There also was evidence that McClure owned a digital 

camera and that others were required to ask permission to use it. Further, RH testified that 

McClure took the photographs. of her that were found on the computer. 

Viewing·this evidence in the light most favorable to the State, a rational trier of fact could 

find that McClure knew he possessed the images found on his computer. Accordingly,, 

McClure's challenge to the sufficiency of the evidence on his conviction for possession of 

depictions of minors engaged in sexually explicit conduct fails. 

E. PERSISTENT OFFENDER SENTENCE 

McClure argues that his persistent offender sentence violates his due process and equal 

protection rights because his prior conviction was not provedto a jury beyond a reasonable 

doubt. However, our Supreme Court recently confirmed that for the purposes of persistent 

offender sentencing, a judge rather than a jury may find the fact of a prior conviction by a 

preponderance ofthe evidence. State v: Witherspoon, 180 Wn.2d 875, 891-92, 329 P.3d 888 

(2014). Therefore, McClure's arguments fail. 

F. PROHIBITION ON CONTACT WITH MINORS 

McClure argues that the trial court's sentencing condition that prohibits him from contact 

with minors interferes with his fundamental right to parent his minor son. We disagree. 

1. Crime-Related Prohibitions 

"As a part of any sentence, the court may impose and enforce crime-related prohibitions 

and affirmative conditions as provided in this chapter." RCW 9.94A.505(8). A "[c]rime-related 
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prohibition" is an order "prohibiting conduct that directly relates to the circumstances of the 

crime." RCW 9.94A.030(10). This includes no-contact ord.ers. State v. Armendariz, 160 Wn.2d 

106, 113, 156 P.3d 201 (2007). 

We review a trial court's imposition of crime-related prohibitions for abuse of discretion. 

State v .. Warren, 165 Wn.2d 17, 32, 195 P .3d 940 (2008). A trial court abuses its discretion with 

regard to a sentencing condition if its decision is manifestly unreasonable or based on untenable 

grounds. State v. Corbett, 158 Wn . .A:pp. 576, 597,242 P.3d 52 (2010). Generally, crime-related 

prohibitions will be upheld if they are reasonably related to the crime. Warren, 165 Wn.2d at 32. 

However, "[m]ore careful review of sentencing conditions is required where those 

conditions interfere with a fundamental constitutional right." Id. at 32. Conditions that interfere 

with fundamental rights must be "reasonably necessary to accomplish the essential needs of the 

State and public order." Id. In addition, such conditions must be "narrowly drawn," and "[t]here 

must be no reasonable alternative way to achieve the State's interest." Id. at 34-35. "[T]he 

interplay of sentencing conditions and fundamental rights is delicate and fact-specific, not 

lending itself to broad statements and bright line rules." In re Pers. Restraint of Rainey, 168 

Wn.2d 367, 377, 229 P.3d 686 (2010). 

Even though we must review sentencing conditions that interfere With fundamental rights 

carefully, we still review the imposition of such conditions for an abuse of discretion. Warren, 

165 Wn.2d at 33; Corbett, 158 Wn. App. at 601. 

2. Fundamental Right to Parent 

The rights to the care, custody, and companionship of one's children are fundamental 

constitutional rights. Warren, 165 Wn.2d at 34. More specifically, parents have a fundamental 
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constitutional right to raise their children without State interference. Corbett, 15 8 Wn. App. at 

598. However, parental rights are not absolute. !d. A trial court can impose a condition 

restricting a defendant's access to his or her own children if the condition is "reasonably 

necessary to further the State's compelling interest in preventing harm and protecting children." 

!d. 

3. Reasonable Necessity ofNo Contact Order 

McClure argues that the prohibition from contact with all children, including his son, was 

not reasonably related to the crime he committed because both the present offenses and his 1993 

conviction were committed against girls that were not his biological children. 

Washington courts have been reluctant to uphold no-contact orders with classes of 

persons different than the crime victim. Warren, 165 Wn.2d at 33. Three cases are illustrative. 

In State v. Letourneau, the court invalidated a condition prohibiting the defendant from 

unsupervised contact with .her biological minor children based ori her conviction for second 

degree rape of a child, when the victim was not one of her own children. 100 Wn. App. 424, 

437-442, 997 P.2d 436 (2000). In State v. Ancira, the court invalidated a condition prohibiting 

the defendant from contact with his two minor children based on a conviction for violation of a 

no-contact order regarding his wife. 107 Wn. App. 650, 653-55,27 P.3d 1246 (2001). In State 

v. Riles, our Supreme Court invalidated a condition prohibiting the defendant from contact with 

minors based on a conviction for the rape of an adult. 135 Wn.2d 326, 349-50, 957 P.2d 655 

(1998). 

But here McClure's son was not in a different class of persons than McClure's victim, his 

step-daughter RJ-I. As McClure. points out, there are differences between RH and AM. RH is a 
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girl, and she is McClure's step-daughter. AM is a boy, and he is McClure's biological son. 

However, the two children have one significant similarity- McClure lived in the same home 

with and parented both of them. Two cases have affirmed a trial court's sentencing condition 

prohibiting the defendant from contact with his biological child when the _victim was not his 

biological child. The key in both cases was that the defendant lived with both the victim and the 

child in a parental c11pacity. 

In State v. Berg, the defendant lived with his girlfriend's two children and a biological 

daughter he had with his girlfriend. 147 Wn. App. 923, 927, 198 P.3d 529 (2008). The 

defendant was convicted of rape and child molestation of his girlfriend's daughter. !d. at 926-30. 

The defendant testified that he had parented his victim. !d. at 930. Division One of this court 

affirmed a sentencing condition that prohibited the defendant from unsupervised contact with 

any female minor, including his biological daughter. !d. at 942-44. The court held that because 

Berg lived with the victim and committed the abuse in the home, an order restricting contact with 

other female children who lived in the home was reasonable to protect those children from the 

same type ofharm. !d. at 943. 

In Corbett, the defendant was convicted of raping his step-daughter. 158 Wn. App. at 

581-86. The defendant lived with the victim and was her primary caregiver when she was not 

with her biological father. !d. at 582. The defendant also had two biological sons. !d. at 597. 

We affirmed a sentencing condition barring the defendant from having contact with his minor 

sons. !d. at 597-601. We emphasized that, as in Berg, the defendant lived in the same home as 

his victim. Corbett, 158 Wn. App. at 598-99. Because the defendant was in a parenting role and 

sexually abused a minor in his care, the no-contact order .was necessary to protect the defendant's 
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children "because of his history of using the trust established in a parental role to satisfy his own 

prurient desire to sexually abuse minor children." !d. at 599. 

In addition, in Corbett we expressly rejected the same argument McClure makes here-

that the defendant's male children did not fall within the class of his female victim. !d. at 600-

01. We stated: 

Here, Corbett's convicted crime is the sexual abuse of J.O., a child whom he 
parented. Because Corbett's victim was a minor girl whom he parented, his classes 
of victims are "minors he parents" in addition ·to "minor girls." Corbett's crime 
establishes that he abuses parental trust to satisfy his own prurient interests. The 
trial court's no-contact order prohibiting Corbett from having contact with his 
biological children is directly related to his crime because they fall within a class 
of persons he victimized. 

!d. at 601 (emphasis in original). 

Here, the facts surrounding McClure's abuse ofRH are analogous to those in Corbett. 

McClure sexually abused a child whom he parented. Therefore, RH and McClure's son were in 

the same class of persons - children whom McClure parented. And this means that the 

sentencing_ condition was reasonably related to the State's interest in ~rotecting AM. The fact 

that RH and AM are a different gender is immaterial. 

We hold that the trial court did not abuse its discretion in imposing a sentencing 

condition that prohibited McClure from contact with his biological son. 

G. SAG Arguments 

McClure asserts in his SAG that ( 1) the jury was prejudiced against him because some of 

its members stated during voir dire that they believed someone charged with the same crimes as 

. ~ 

McClure must be guilty, and (2) the State improperly asked leading questions to RH. We reject 

these assertions. 
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First, the trial court excused for cause the prospective jurors who indicated they would be 

unable to remain impartial. Because none of these prospective jurors were empaneled in the 

jury, their views could not prejudice McCllire. 

Second, the trial court did not abuse its discretion by allowing the prosecutor to use 

leading questions while questioning RH. Under ER 61l(c), leading questions may only be used 

on direct examination "as may be necessary to develop the witness' testimony." The trial court 

has broad discretion to determine whether leading questions are necessary to develop a witness's · 

testimony. State v. Delarosa-Flores, 59 Wn. App. 514,517,799 P.2d 736 (1990). Considering 

the traumatic nature ofRH's testimony and her young age, we hold that the trial court did not 

abuse its discretion by allowing the· leading questions in this case. 

We affirm ·McClure's convictions and sentence. 

A majority of the panel having determined that this opinion will not be printed in the 

Washington Appellate Reports, but will be filed for public record pursuant to RCW 2.06.040, it 

is so ordered. 

-~·-MAXA,J. 
We concur: 

AL.:J._~,--
MELNICK, J. J 
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